Introduction
In the age of information technology and social conscience, traditional medical confidentiality is under threat We are bombarded daily with intimate details of people's private lives by the media, and personal health information does not seem to be exempt. Until now it has been accepted that confidences divulged in good faith by a patient to his medical adviser will be respected as such and will not be disclosed to persons not directly concerned with the medical care of that patient (the third party).
A survey of most of the important ethical codes will confirm the belief in the autonomy of the individual, and this autonomy will include a person's right to privacy. The law has long recognised that there are areas of anyone's private life in which any reasonable person could fittingly demand to be left alone.' Though violation of a person's privacy is not of itself a punishable offence in English law, the courts do recognise some invasions of privacy that are actionable, and exploring a person's private sexual life is clearly one such form.
Catterall succinctly summed up the situation with regard to medical confidentiality and the service in the United Kingdom for sexually transmitted diseases (STD).2 The ethic of medical confidence has been governed for thousands of years by the Hippocratic oath, which asserts: "and whatsoever I shall see or hear in the course of my profession, as well as outside of my profession in my intercourse with men, if it be what should not be published abroad, I will never divulge, holding such things to be holy secrets." In the era of "priestly medicine," however, such sentiments were most likely concerned primarily with the main-tenance of a medical closed shop. It has been adjudged that such consideration also applied to the Hippocratic school of thought, 3 and that basing what is accepted as an altruistic ethic on the oath is like "building upon sand."4 We see, however, a more modem, and one hopes, more altruistic, reaffirmation ofthis principle in the Declaration of Geneva (as amended at Sydney, 1958) : "I will respect the secrets which are confided in me, even after the patient has died."
What then is the legal and moral basis for medical confidentiality? There is, in fact, very little legal support for the doctrine of confidence between doctor and patient. There is no statute law concerning privacy as such in the United Kingdom, and thus any legal right to confidentiality must lie either in common law or contract (in the National Health Service (NHS) contract law between doctor and patient would not necessarily apply, S Gaskill, personal communication). If confidence then assumes the mantle of moral or ethical doctrine the words of Lord Coleridge, Chief Justice, may apply: "A legal common law duty is nothing else than the enforcing by law of that which is a moral obligation without legal enforcement."5 The legal rights of the patient then depend on the court's view of the moral obligation of the physician.
In practical terms, ifthere were no professional code of secrecy, patients would not confide in their doctor, doctors would not consult with one another, and professional skills would diminish on both accounts.4
Such a situation would be so unsatisfactory that the Law Commission has suggested that breach of confidence be defined as a wrongful act by legislation.6 Interestingly, medical confidentiality in France and Belgium is absolute and is protected in the criminal code (France: penal code, Article 378. Belgium: penal code, Article 458).
It is not widely recognised, however, that medical confi'dence is not privileged in law -that is, doctors can be compelled to divulge professional secrets if ordered to do so by a crown court judge. The same is true, There has been increasing concern at the rapid growth in the number of agencies now concerned with the diagnosis, treatment, and management of patients. They all need speedy access to reliable data, much of which is stored mechanically; and both the Younger committee on privacy9 and the Lindop committee on data processing'0 pointed this out. The Govemment eventually acted and introduced the Data Protection Bill, but its safeguards against unjustified disclosure of medical information were seen to be seriously defective. As a result, an interprofessional working party was set up under the chairmanship of Sir Douglas Black. The government was at first remarkably unhelpful; the Bill had passed through the Lords and was well on the way to the committee stage11 before the group persuaded the Minister of Health to issue a code of guidance in draft form and to invite comments from various interested bodies.'2 The key issue of the draft code is that before a disclosure is made the doctor responsible for the patient should be consulted. Disclosure is permitted without the doctor's permission, however, to an "officer of the health authority", which obviously has implications for genitourinary medicine as it is so vague and opposed to the sentiments of the Venereal Diseases RegulatiQns. Interestingly, the House ofLords has recently upheld the right of a lay councillor in local government to see confidential medical information in social service committee records, even though the councillor had nothing to do with the case and was not even a member of the committee.'3 This "eleventh hour" success by the medical profession is not the only such example, and the proliferation of agencies concerned with patients is not the only modern threat to the traditional right of patients to expect their confidences to be kept.
Recent threats to confidentiality in medicine
Legal opinion states that enactment supercedes previous legislation, unless specifically excluded in the terms of the new legislation. Thus, unless specifically mentioned as enjoying exemption, work on STD could be threatened, notwithstanding the Venereal Diseases Regulations, by Acts of Parliament that would permit greater freedom of access in confidential health information. THE listed, and then: "There may in the last resort remain a legal right to seek access to information which has still been withheld. It would be appropriate for such a right to be exercised through the courts, which would decide the issue. We believe that this would arise only exceptionally."
The situation is surely different with regard to records in departments of genitourinary medicine, in which sensitive details of a personal or diagnostic nature are written about third parties. Effective STD medicine cannot be practised without immediate access to data on sexual contacts, and it is unrealistic to expect that this would be anywhere else but in the index patient's notes.
The Access to Personal Files Bill has not yet been debated. The aims ofthe Campaign for the Freedom of Information may well be altruistic and sensible. Care must be taken, however, to preserve the confidentiality of the contacts of the person seeking access to their medical files.
The Gillick case
In genitourinary medicine difficulties sometimes arise with regard to suspected or actual STD in girls below the age of 16 years, who present voluntarily for advice and who have already been sexually active. The two principal difficulties devolve around unlawful sexual intercourse and consent to medical treatment. Under section 6 of the Sexual Offences Act (1956), it is an offence for a man or a boy to have intercourse with a girl who has not reached the age of consent ( 16 years): this is punishable by a maximum penalty of two years' imprisonment. A defence against "unlawful sexual intercourse" is available to the man under 24 years of age if he reasonably believed that the girl was 16 4 There is some analogy to be drawn between the practice of STD medicine and contraception in this age group: doctors have often advised such girls to confide in their parent(s), if they have not already done so, but if the girl has refused many have gone ahead and treated anyway. Some practising venereologists have assumed that they have extra protection under the Venereal Diseases Regulations. They have felt that it was their duty to help and respect the girl's confidence if they were concerned that she would not abandon her sexual activities and that relations with her parents had broken down. The statute and case law is not considered to be clear. 15 In 1974 the DHSS sent out the Family Planning Service Memorandum ofGuidance. It recommended that contraceptive services "be ... accessible to young people at risk of pregnancy, regardless of age." Doctors were advised that they would not be in breach of the law if they helped protect young girls against pregnancy and were advised that the girls' parents should not be informed without their permission (it was emphasised, however, that every effort should be made to persuade such girls to inform their parents). In 1980 the DHSS issued a notice (HN(80)46) on family planning to area health authorities more or less confirming this position but recommending that doctors should take special care "not to undermine parental responsibility" in the treatment of children. These notices were not so much breaking new ground as merely clarifying a practice many doctors had already been following for some time.
Mrs Victoria Gillick, a Roman Catholic mother of 10, had four daughters under the age of 16 years when the 1980 notice was circulated. She sought an assurance from her local area health authority that none of her daughters under the age of 16 would be given contraceptives without her knowledge and consent.
Having organised a petition with a million signatures 16 as to contraceptive steps to be taken or afforded contraceptive advice or abortion treatment to such a girl without the knowledge and consent ofher parents, save in emergency, infringed the legal rights of the parent or guardian. Save in emergency, the proper course was to seek parental consent or to apply to the court".
The implications for STD work are unknown. Do the Venereal Diseases Regulations and the nature of STD practice set the speciality of genitourinary medicine apart from these considerations? The situation -until Gillick -was different and quite clear. The criminal liability of the doctor as to whether he was aiding and abetting unlawful sexual intercourse was summed up in the British Medical Joumall8: the doctor clearly did not have liability. The legal liability of the doctor for examining a minor without parental 274 consent is slightly more difficult and is well summarised by Mason and McCall-Smith. 4 In the Gillick case Lord Parker acknowledged the areas of uncertainty in both these situations: "whether in an individual case a doctor who following the guidance note (of the DHSS) would commit a criminal offence ... had to depend upon the circumstances . . . A normal preliminary to contraceptive advice and treatment was a vaginal examination, and some contraceptive devices involved in their fitting that which could, without consent, be prima facie indecent assaults. It might be that a doctor who, without the consent of a woman, examined her vagina for medical purposes committed no indecent assault, but there were clearly strong arguments the other way." Mrs Gillick's wishes as a Christian and as a caring mother are to be respected. She may, indeed, have strong moral justification for her actions. My experience in genitourinary medicine, however, suggests that young girls who attend have been sexually active with one or more partners. These girls are at increased risk of STD, and for the sake of their future health and that ofthe community it is essential to offer them speedy effective treatment and follow up to ensure cure. As with most potential STD sufferers, breaking confidence will act as a deterrent to presenting for medical consultation. Many girls under the age of 16 are immature, '9 20 and the relationship with their parents has already broken down. It would be counterproductive to involve their parents in the issue, against the girls' express wishes.
The House of Lords overthrew the Court of Appeal decision on 17 October, 1985.
Coercive treatment and compulsory notification of sexually transmitted diseases
In the final report of the Royal Commission on Venereal Diseases (1916)2 the commissioners stated: ". .. We consider also that any suggestion of compulsory treatment or compulsory continuance of treatment might defeat the object we have in view, which is to secure accurate diagnosis and adequate treatment at the earliest possible moment for the largest number of sufferers. We have come to the conclusion that, at the present time, any system of compulsory personal notification would fail to secure the advantages claimed, and we are of the opinion that better results may be obtained by a policy of education regarding the importance and serious nature of venereal diseases and by adoption of the measures we have already recommended for increasing largely the facilities for diagnosis and treatment." This was published in an age of rampant venereal diseases, poverty, enormous ignorance among the public of these matters, and very little effective treatment.
The various public health acts over the last 100 Confidentiality, the law in Englan4 and sexually transmitted diseases monopoly on concern in this area, he has been quoted as saying "I expect this proposal will get a mixed reaction from the medical profession to begin with, but I am convinced that in the long term the profession will see the benefits of such a move.26 Is he also unaware of the remarks of the previous adviser in genitourinary medicine to the DHSS? He said of coercive treatment: "Only a very small number of cases were notified centrally (under Defence Regulations 33B), and the obvious failure ofthis attempt to introduce central control has been used as the basis for the argument that it would be counterproductive to attempt to impose any element of compulsion or notification into treatment. This has been the view taken by successive advisers to a number of post war governments, and it is believed that the best guarantee that patients will attend clinics for diagnosis and treatment is the knowledge that all details will be absolutely confidential within the clinic."2 Recently, a call has been made for the compulsory notification of sufferers from the acquired immune deficiency sydrome (AIDS). Supported by some 50 back bench MPs, Mrs Jill Knight MP tabled a commons motion calling for such a provision (The Times, February 9, 1984): a common feature of these tabled parliamentary questions and motions seems to be a lack of research into the relevant background of the situation.
Conclusions
It is obvious that effective and humane practice in genitourinary medicine is under threat from outside forces. Generations of venereologists have agreed that strict confidentiality within this discipline, when dealing with such personal and private matters as sexual practices, is indispensable. Such confidentiality has not only been thought to be humane but also conducive to good STD control. Venereologists will be aware of how, with practice, the attendance of the sexual contacts of STD sufferers can be effected in a discrete yet effective manner. Recent experience with the Police and Criminal Evidence Bill and the Data Protection Bill has shown how quickly our informed and responsible stance on these matters can be challenged with only a few weeks left before enactment. The Police and Criminal Evidence Bill was at the report stage before the BMA secured the amendments to nullify clause 10.
The Data Protection Bill had passed through the Lords and was well on its way through the committee stage before the interprofessional working party's first successful amendments were announced. I have been advised that the Venereal Diseases Regulations do not necessarily afford protection: they can, as it were, be "over-ridden" by new Acts that may not even specifically refer to them. The dividing line between excessive secrecy and confidentiality, which is a narrow one, has been successfuly addressed for 60 years in STD medicine in the United Kingdom, and it is best drawn by this and subsequent generations of "venereologists." Authority is challenged in this age of "social conscience" -and rightly so -but such challenges must be informed. Extreme care must be taken in matters ofsuch importance for public health to avoid hasty emotional judgements; taking the "long view" is of paramount importance.
Is now the time to amend and strengthen Venereal Diseases Regulations to counter this growing problem to allow us to carry out our important work efficiently and unhindered? We will lose ground ifwe are not seen by prospective patients to be completely discrete.
